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BEFORETHE ILLINOIS
POLLUTION CONTROLBOARD

OCT 212005
GRAND PIER CENTERLLC, ) STATE OFILLINOIC
AMERICAN INTERNATIONAL ) Pollution ControlBo~d
SPECIALTY LINES INSURANCE CO. )
assubrogeeof GrandPierCenterLLC,

)
Complainants! )
Counter-ComplaintRespondents,)

PCB2005-157
(Enforcement)

)
RIVER EASTLLC, )
CHICAGODOCK AND CANAL TRUST, )
CHICAGO DOCK AND CANAL COMPANY,

)
)
)

TRONOXLLC, )
)

Respondent! )
Counter-ComplaintComplainant.)

)

TRONOXLLC’S REPLY IN FURTHERSUPPORTOF ITS MOTION TO
STRIKE CERTAIN AFFIRMATIVE DEFENSES

RespondentTronox LLC (“Tronox”),’ in furthersupportof its Motion to Strike

CertainAffirmative DefensesofComplainants’GrandPier CenterLLC andAmerican

InternationalSpecialtyLinesInsuranceCo., assubrogeeof GrandPier CenterLLC

(collectively, “Grand Pier”), statesasfollows:2

I. GrandPierFails to PleadFactsthat SupportIts SecondthroughSixth

Tronox LLC wasformerlyknownasKerr-McGeeChemicalCompanyLLC. A
Noticeof NameChangewasfiled with theBoard on October11,2005.
2 Tronox LLC filed acombinedMotion To DismissComplainants’Counter-

ComplaintAnd To StrikeComplainants’Affirmative Defenses.ThisReply is in further
supportof the Motion to StrikeComplainants’Affirmative Defenses.



Affirmative Defenses.

The allegationsin GrandPier’spleadingsare insufficient to supportGrandPier’s

secondthroughsixth affirmative defenses.Consequently,GrandPier hasattemptedin its

Responsebrief to introducenew,unpleadallegationsto augmentits inadequatepleadings.

GrandPier’sattemptto rely on new,unpleadallegationsunderscoresGrandPier’s failure

to allegeadequatefactsin its actualpleadings.Moreover,evenwith theadditionof new,

unpleadallegations,GrandPier still fails to allegefactssufficient to support its affirmative

defenses.Thus,theBoard shouldstrike thesecondthroughsixth ofGrandPier’s

affirmative defenses,to wit, that Tronox actedasa volunteer,assumedthe risk, waived a

right to contribution,actedwith uncleanhands,and actednegligently. ~ GrandPier’s

Answerto Counter-Complaint,Affirmative DefensesandCounterclaim,at 7-8 (filed July

5,2005).

GrandPier pointsto the allegationsin paragraphs16, 17, and 19 of its Complaintto

supportthesecondthroughsixth ofits affirmative defenses.~ GrandPier’sResponseto

Motion to Strike, at2 (filed Oct. 4, 2005)! GrandPier describesthoseparagraphsas

alleging “that [Tronox] performedremovalactionsat the Lindsay Light II andRV3 Sitesin

accordwith [United StatesEnvironmentalProtectionAgency(“USEPA”)] administrative

orders.” Id.

GrandPier doesnotexplainhowobedienceto an USEPAorderindicatesthat a

partyactedasa volunteer,assumedthe risk, waiveda right to contribution,actedwith

uncleanhands,or actednegligently. In fact, few prudentpartieswould defyUSEPA’s

Thepagescontainingparagraphs16, 17, and 19 of GrandPier’sComplaintare
attachedheretoasExhibit A.
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unilateraladministrativeorders,regardlessof themerits. The penalty for noncomplianceis

a daily fine of $25,000. 42 U.S.C. § 9606(b)(1) .‘~ Becausevirtually no prudentparty

choosesto disobeyUSEPA’sunilateral administrativeorders,GrandPier’sallegationthat

Tronox obeyedUSEPA’sunilateralordersdoesnot supportGrandPier’s claim that Tronox

actedas volunteer,assumedthe risk, waived a right to contribution,actedwith unclean

hands,or actednegligently. Indeed,the allegationsin paragraphs16, 17, and 19 of Grand

Pier’sComplaintequally apply to GrandPier and Tronox becauseGrandPier, too, has

performedcleanupactionsat theRV3 Site in accordwith an USEPA order. Presumably,

GrandPierdoesnot concedethat it actedas a volunteer,assumedthe risk, waiveda right

to contribution,actedwith uncleanhands,oractednegligently.

GrandPier,perhapscognizantthat theallegationsof its Complaintareinsufficient,

introducesallegationsthatdo not appearin its pleadings.For example,GrandPier alleges

that Tronox hasnot soughtreimbursementfrom USEPA for its costs. ~ GrandPier’s

Responseto Motion to Strike,at 2. GrandPier alsoallegesthat Tronox “only belatedly

stepped-upto” performtheUSEPA-orderedcleanup. Id. GrandPier’s relianceuponthese

unpleadallegationshighlights its failure to adequatelypleadits affirmative defenses.

Furthermore,GrandPierproceedsto drawthe improperinferencefrom its

allegationthat Tronox hasnot soughtreimbursementof costsfrom USEPA’s

EnvironmentalAppealsBoard(“EAB”). GrandPier arguesthat onemay concludefrom

this allegationthat Tronox hasconcededthat it is responsiblefor thorium contaminationat

The penaltyschemeis so harshthat it hascomeundera credibleconstitutionaldue
processchallengein the UnitedStatesDistrict Court ofthe District of Columbia. ~
GeneralElectric Comnanyv. Johnson,362 F.Supp.2d327 (D.D.C. 2005)(denying
USEPA’smotion for summaryjudgment).
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theRV3 Site. However,a decisionnot to commencea reimbursementaction beforethe

EAB is not a concessionof liability. As GrandPier is well aware,the burdenofproof in

EAB proceedingsis on thepartypetitioning for reimbursement,andrelief is very rare.

Indeed,not a single petitionfor reimbursementmet with any successfor the first eleven

yearsthat EAB heardpetitions,andfewpetitionshavemet with successsincethen.5 Grand

Pier itself hasnot soughtreimbursementfor the costs that it hasincurredfor its on-site

cleanupactivitiesat theRV3 Site. Presumably,GrandPier doesnot contendthat its

decisionis a concession.To be sure,GrandPier soughtreimbursementwith respectto its

off-site cleanupof thoriumcontaminationadjacentto the RV3 Site,but its claim predictably

wasdeniedin apreliminarydecision.$~PreliminaryDecisionof EnvironmentalAppeals

Board, at 50 (Aug. 17, 2005)(finding that GrandPier is liable for off-site thorium

contaminationas well ason-sitethoriumcontaminationin connectionwith theRV3 Site)~6

In a sign that GrandPier hascometo recognizethe rarity of relief from EAB, counselfor

GrandPier statedin a letter to theEAB that it was “not providingcommentsuponthe

PreliminaryDecision”because“we understandthat theEAB hasneverreverseda

PreliminaryDecision.” Letter from Johnson& Bell to EAB (Sept. 16, 2005),attached

heretoasExhibit C.

Thus, the Boardshouldstrike affirmative defensestwo throughsix on the ground

that GrandPierhasfailed to allegefactsindicating that Tronox actedas a volunteer,

assumedthe risk, waived a right to contribution,actedwith uncleanhands,or acted

In 1997,elevenyearsafter theenactmentof 42 U.S.C. § 9606(b),EPA approved
the first-eversettlementof apetitionfor reimbursement,reimbursingapproximatelysix
percentof costs.
6 Thecited portionofEAB’s PreliminaryDecisionis attachedheretoas Exhibit B.
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negligently.

II. Grand Pier Fails to PleadFacts that Support its Seventhand Eighth
Affirmative Defenses.

Tronox, in its motion to strikeGrandPier’saffirmative defenses,argued

thatGrandPier failed to pleadsufficient factsto supportits seventhandeighth affirmative

defenses.GrandPier, in its responseto Tronox’smotion,hasshownthat its seventhand

eighth affirmative defensesarenot properaffirmativedefensesto beginwith. Thus, the

Boardshould strike themasinadequatelyplead.

GrandPierhasexplainedthat its seventhaffirmative defense-- that the

“allegedactsor omissionsof GrandPier arenot theproximatecauseof any alleged

environmentalcontaminationandresultantdamages”~-- is premisedon its allegationsthat

GrandPier wasan innocentpurchaserof theRV3 Site andthat it did not treat, store,

disposeor dischargethorium at the RV3 Site. SeeGrandPier’s Responseto Motion to

Strike, at2. Thoseallegations,however, showthat GrandPier’sseventhaffirmative

defenseis a denialof, not anaffirmative defenseto, Tronox’scounterclaim. Tronox

claimedthat GrandPier proximatelycausedenvironmentalcontaminationanddamagesby

removingtheasphaltthathad beensafelyshieldingundergroundthorium deposits.fi~,

ç.~g..,Tronox’sCounter-Complaint¶12(”Only by GrandPier’sremovalof thepavement

andexcavationof the site for construction. . . was thepublic andtheenvironmentexposed

to the risksof thorium ) (filed June13,2005). Indeed,USEPAhasindicatedthat

“whenGrandPier strippedtheconcreteoff” andbeganconstructionactivities, “[t]hat’s

whatcreatedthe imminent andsubstantialengagement(sic) that theagencyrespondedto.”

GrandPier’sAnswerto Counter-Complaint,Affirmative Defensesand
Counterclaim,at 6.
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Transcriptof OralArgumentbefore theEAB, at44 (PetitionNo. CERCLA 106(b)04-01)

(June16, 2005),attachedheretoas Exhibit D. GrandPier’sseventhcounterclaim,

however,denies,ratherthangivescolor to, Tronox’scounterclaim. SeeFerrisElevator

Co.. Inc. v. Neffco. Inc., 285 Ill.App.3d 350, 354, 674 N.E.2d449, 452 (3d Dist. 1996)

(“The testfor whethera defenseis an affirmative defensewhich mustbe pleadis whether

thedefensegivescolor to theopposingparty’s claim andthenassertsnew matterby which

theapparentright is defeated.”).

Likewise,GrandPierhasshownthat its eighth affirmative defense-- that

Tronox’s “allegedinjuries or damages... werecausedin whole or in substantialpartby

thenegligentactsand/oromissionsof” Tronox8
-- is a denialof Tronox’scounterclaimand

not an affirmative defense.The allegationsthat GrandPier identifiesto supportits eighth

affirmative defensefail to give colorto Tronox’s claim that GrandPier’sdestructionof the

protectiveasphaltshield causedTronox’sdamages.~ GrandPier’s Responseto Motion

to Strike,at 3 (identifyingirrelevantallegationsthatconcernonly historicalownershipof

theRV3 siteby ChicagoDock and CanalCompanyata time long beforeGrandPier

damagedtheprotectiveasphaltshieldthat securedthe thorium deposits).

III. Grand PierFails to PleadFactsthat Supportits Ninth Affirmative Defense.

GrandPier alsofails to allegesufficient facts to supportits ninth affirmative

defense.GrandPier,onceagain,attemptsto rely uponnewly introduced,unplead

allegations.

GrandPier’sninth affirmative defense-- thatTronox failed to mitigate its

GrandPier’sAnswerto Counter-Complaint,Affirmative Defensesand
Counterclaim,at 8.
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damagesbecauseit failed to warnGrandPier of theundergroundthorium depositson

GrandPier’sproperty9
-- amountsto an argumentthat GrandPier would haveabstained

from its environmentallydestructiveactionsif Tronox hadtold GrandPier that therewere

undergroundthorium depositsburiedbeneathGrandPier’s RV3 Site. GrandPier fails,

however, to allegein its pleadingsthat Tronox knew that thorium wasbeneathGrandPier’s

propertyat theRV3 Site. Instead,GrandPier attemptsto augmentits pleadingswith a

new,unpleadallegationthatTronox had inferentialknowledgeof thepossibility that

undergroundthorium depositswereon GrandPier’sproperty. $ç~GrandPier’sResponse

to Motion to Strike,at3. GrandPier’srelianceon thisunpleadallegationunderscoresthe

inadequacyof GrandPier’sactualpleading.

Furthermore,GrandPier is a sophisticatedpartycapableof inferring risk

from theadjacentmulti-million dollar cleanupofradioactivematerial taking placeundera

public orderof USEPA. Tronox couldnothaveanticipatedthe inadequacyof GrandPier’s

investigationof its own propertyandGrandPier doesnot allege that Tronox knewthat

GrandPierwasnot investigatingthorium deposits. Indeed,evenUSEPAhascalled

“surprising” GrandPier’s failure to includesamplingfor thorium aspartof its

environmentalassessments.USEPA’sCommentsUponEAB’s PreliminaryDecision,at 3

(Oct. 5,2005),attachedheretoas Exhibit E.

CONCLUSION

For thereasonsaboveandthoseset forth in theMotion to Strike, Tronox

respectfullyrequeststhat theBoardstrikethe secondthroughninth of GrandPier’s

GrandPier’sAnswerto Counter-Complaint,Affirmative Defensesand
Counterclaim,at9.
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affirmativedefenseswith prejudice.

Michael P. Connelly
GarrettC Carter
ConnellyRoberts& McGivney LLC
One NorthFranklin Street
Suite 1200
Chicago,Illinois 60606
(312)251-9600

PeterJ. Nickles
J.T. SmithII
ThomasE. Hogan
COVINGTON & BURLING
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20004-2401
(202) 662-6000

Attorneysfor RespondentTronox LLC

Respectfullysubmitted,

TRONOX LLC

By:
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13. The principal ingredient in gaslight mantle manufactureis thorium. Thorium

occurs principally as the parent radionuclide thorium-232 in associationwith its daughter

products in a decaysequenceknown as the Thorium Decay Series. It is believed that the

principal sourceofcontaminationat theRV3 Site is theThorium DecaySeries.

14. Between at least 1915 and 1933, Lindsay Light Company operated its

incandescentgaslightmantlemanufacturingbusinessat the Lindsay Light II Site, andarranged

for the disposalof hazardoussubstancesat the LindsayLight II Site, including the RV3 North

ColumbusDrive pardel,theparcelpertinentto this citizensuit.

15. ChicagoDock andCanalCompanyownedtheRV3 North ColumbusDrive parcel

of theLindsayLight II Site at the time hazardoussubstanceswere disposedat the RV3 Site by

LindsayLight Company.

Remediatiot,oftheRV3 Site

16. Througha seriesof administrativeorders,theUSEPA orderedChicagoDock and

CanalTrust andKerr-McGeeChemicalLLC to removethehazardoussubstancescontamination

at the Lindsay Light II Site, and in an amendment,ordered River East LLC, Kerr-McGee

ChemicalLLC andGrandPier CenterLLC to removethe hazardoussubstancescontaminationat

theRV3 North ColumbusDrive Site.

17. The rernediationwork performed at the RV3 Site was conductedunder the

UnilateralAdministrativeOrderDocketNumberV-W-96-C-353issuedJune6, 1996 (UAO) and

the First Amendmentto that Order dated March 29, 2000. The work was conductedin

accordancewith the Work Plan for Site Radiation Survey and ExcavationSoil Management

datedMarch20, 2000andapprovedb~theUSEPA on March23, 2000.

4
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18. Thereafter, the USEPA required additional work, which was conducted in

accordancewith the SidewalkReinediationWork Plan datedMarch 9, 2001 and approvedby

USEPAon April 11,2001.

19. The First Amendmentto the UAO requiredGrandPier, River EastLLC, and

Kerr-McGeeChemicalLLC to performcertainremoval actionsincluding,but not limited to, the

implementationof a Site Health and Safety Plan, the implementationof an air monitoring

program,the removalofcontamination,andthedisposalofhazardoussubstances.

20. GrandPier CenterLLC, asthe thencurrentownerof theRV3 Site, andAISLIC,

as subrogeeof GrandPier, performedandcompletedwork at the RV3. Site in accordancewith

theUAO, theUAO’s First Amendment,and the Work Plans.

21. The removal activities underthe Work Plan beganon Apnl 4, 2000, and Grand

PierCenterLLC hasbeenin compliancewith theUAO sincetheUAO was issuedto GrandPier

CenterLLC for theRV3 Site.

22. A final Closure Report for the areaboundedby North ColumbusDrive, East

Grand Avenue, North St. Clair Street, and East Illinois Street was preparedby the Project

Coordinator,STS Consultants,Ltd., and submittedto the USEPA on July 2, 2001. Thereafter,

theFinal ClosureReportAddendumdatedAugust31, 2004 wassubmittedto USEPA.

23. USEPA issuedLettersofCompletionon August26, 2002andon October8,2004

for thework performedaccordingto theapprovedWork Plans.

24. Grand Pier and AISLIC incurred necessaryresponsecosts of approximately

$2,300,000at theRV3 Site, andcontinueto incuradditionalcostsofresponse.

25. Respondentsare liable “persons” as that termis definedby Section3.315 of the

Act (415 ILCS 5/3.315)for all costsofresponseat theRV3 Site.
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Grand Pier Center, L.L.C.

CERCLA 5 106W) Petition No. 04-01

PRELIMINARY DECISION

August 17, 2005

Before Environmental Appeals Judges Edward E. Reich, Icathie
A. Stein, and Anna L. wolgast.

opinion of the Board by Judge Wolgast:

On December 13, 2004, Grand Pier Center, LLC (“Grand Pier”)

filed a petition seeking reimbursement of approximately $200,000

that Grand Pier states is a portion of the amount it expended in

complying with a unilateral administrative order issued by the

United States Environmental Protection Agency, Region 5 (the

“Region”) . The Region issued the unilateral administrative order

pursuant to section 106(a) of the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as amended by

the Superfund Amendments and Reauthorization Act of 1986, 42

U.S.C. §5 9601-9675 (“CERCLA”) .‘ Grand Pier seeks reimbursement

Although the statute grants the President the authority to

issue such orders, the President has delegated this authority to
certain agencies, including the EPA. See Exec. Order No. 12,580
(Jan. 23, 1987), 52 Fed. Reg. 2923 (Jan. 29, 1987); see also
Exec. Order No. 13,016 (Aug. 28, 1996), 61 Fed. Reg. 45,871
(1996)

DIBII



XII. CONCLUSION

For the foregoing reasons, the Board’s preliminary decision

is that Grand Pier Center, LLC, has failed to show that it is not

liable as an owner under CERCLA section 107(a) (1) for the

response costs incurred in removing thorium contamination from

the off-site sidewalk area. If, after reviewing the parties’

comments, the Board’s ultimate decision remains that Grand Pier

has failed to show that it is not liable, then the Board will

enter an order denying Grand Pier’s petition for reimbursement.

so



JOHNSON&BELLL~d
--~-—---~-—~-—--Attorneysat Law---— I, ) Sune4lOO

- -‘ -:.J~ 55 ~.sr MON:OE SIREn
CHrCAGO, II 60603-5803

TELEpHONE (312) 372-0770
-. IL 2: FACsIMILE (312) 372-9818

- ~IIE A
lit .,1pp:~ ~ 9000 INDIANAPOUS 8t~.

September 16, 2005 ‘M
1

,~ HIGHLAND, IN 46322-9501
TELEPHONE: (219) 923-5250

FACSIMILE: (219) 923-6170

SU!IE 200325 WASHINGTON SIREnU.S. EnvironmentalProtectionAgency WAUKEGAN, IL 60085-5572

EnvironmentalAppealsBoard TELEPHoNE:

Arid Rios Building
1200PennsylvaniaAvenue,NW WAW.JOHNSONANDRELL.COM

Washington,DC 20460 WErrER’S DIRECT 0t*i NUM~EE

Atm: Ms. EurikaDun, Clerk oftheBoard 312/984-0281
mueiierI~è~hird,coiu

RE: CERCLII 106(b)PetitionNo. 04-01
USEPI4 Preliminary Decision 08/17/05

DearMs. Dun:

We are in receiptof a copy of the LAB’s Perliminary DecisiondatedAugust 17, 2005
proposing to deny Grand Pier Center, LLC’s Petition for Reimbursement. We respectfully
disagree with the EAR’s Preliminary Decision, which is premised on the position that Grand Pier
Center, LLC is “jointly and severally” liable for responsecosts associated.with the entire
“facility”, eventhoughtheUSEPA in its seriesoffilings with the EAB did not articulatesuchan
argument.

Further,while we are of the opinion that the LAB should issuea final order granting
GrandPier CenterLLC’s Petitionfor Reimbursement,we haveno doubt that commentsto the
Preliminary Decision would not sway the EAB to reverse its Preliminary Decision. In this
respect,we understandthat theLAB hasneverreverseda PreliminaryDecision. As such,we are
notproviding commentsupon thePreliminaryDecision.

Oncethe LAB issuesa final drder, GrandPierCenter,LLC will proceedaccordingly.

Very truly yours,

JOHNSON& BELL, LTD.

~Ctt~
FrederickS. Mueller

FSM/srnd
#1294458
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SC BEFORE THE ENVIRONMENTAL APPEALS BOARD

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D,C.

- x

IN THE MATTER OF:
Petition No.

GRAND PIER CENTER, LLC : CERCLA lOGCb) 04-01

x

Thursday, June 16, 2005

Environmental Protection Agency
Courtroom 1152
1201 Constitution Avenue, N.W.
Washington, D.C.

The oral argument in the above-entitled

matter convened, pursuant to notice, at 10:00 a.m.

BEFORE:
ANNA L. WOLGAST, EDWARD E. REICH

and KATHIE A. STEIN
Environmental Appeals Judges
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WASHINGTON, D.C. 20003
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Environmental Protection Agency
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intendedonly to reflect,as Attachment9, page11 stated,that“[f]or mostof this [the 20th]

centurythe study site was part of a very longeast-west city block without cross streets. The

Columbus Drive andMcClurg Court extensionswere only extendedacrossthesite during the

last decade.” Note that the “study site” referenced in Attachment 9 is the 316 E. Illinois, River

Eastsite immediately east of the Columbus Drive extension. TheLindsay Light Company did

not own the 316 E. Illinois Streetproperty or theGrandPier property. During theLindsayLight

Company’soperation,however,that “very long east-westcity block” encompassedboth the

present-dayGrandPierpropertyand the adjacent316E. Illinois property. The fact that the

propertieswerecontiguousduring the LindsayLight Company’soperationswasof particular

interestto U.S. EPA, Region5 becauseof the likelihood that materialswould havebeen

transferredbetweenthetwo operatingLindsayLight Companyfacilities acrossthepresent-day

GrandPierproperty. It alsomademoresurprisingthe factthat GrandPier’senvironmental

assessments did not include sampling for thorium.

The Board’s Preliminary Decision at page 10,1. Background, B. Factual Background, 1.

Description of the Site, discusses the historyof theownershipof thepropertyat issue,i.e. the

approximately 10’ wide by 46’ long by 8’ deepoff-site sidewalkareafor whichGrandPier

sought reimbursement. Although the property at issue was not owned by the Lindsay Light

Company, it is part of the facility (as defined by CERCLA) where Lindsay Light Company

thorium wastes came to be located.The onlypropertythat the LindsayLight Companyowned

was the Lindsay Light Building at 161 E. Grand. It should be clarified that thepropertyat issue

in this case is located in Chicago’s Streeterville neighborhood where the Lindsay Light Company

operated from 1904 until thel93O’sandthat the propertyat issuewas oncepartofa long east-

3



CERTIFICATE OF SERVICE

I, LynnePudlo,anon-attorney,beingfirst swornon oath,deposeand state that I
servedtheattachedTRONOX LLC’S REPLY IN FURTHER SUPPORT OF ITS
MOTION TO STRIKECERTAIN AFFIRMATIVE DEFENSESon theattorneysof
recordby mailingtrueandcorrectcopiesin aproperlyaddressed,sealedenvelopewith
appropriatepostageaffixed anddepositingsamein theU.S. mail locatedatOneNorth
FranklinStreet,Chicago,Illinois, before5:00 p.m. on October21, 2005.

Subscribed andsworn to

beforeme October21, 2005.

~Puic
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